
Medway Council Joanne Shorter
Councillor Alan Jarrett Address to be provided
Gun Wharf
Dock Road
Chatham
Kent
ME4 4TR

21st March 2018

Dear Cllr Alan Jarrett

Save Deangate Ridge Petition and letters to Cabinet Dated 04/02/18 and 12/02/18, 
Petition acknowledgement from Medway 23/02/18 and signatories response to 
Medway 02/03/18 – Common Law Legal Obligations

This letter is from all parties who represent the Save Deangate Ridge Campaign.

To date, the limited responses received from Medway Council and the Overview and 
Scrutiny discussion in no way makes the governance and content of the Agenda Item 10 
Report compliant.  We can only assume that an updated report will be reviewed at the 
Cabinet meeting held next week.  

To be clear, in order to ensure compliance, we do not believe that the time scales available 
to Medway Council Officers to undertake a full analysis and appropriate consultation will be 
achievable in the short period between the O&S decision and the scheduled Cabinet 
meeting – 3 weeks.

Respectfully we ask that the Cabinet postpone any further decision making process 
and discussions to ensure that the public are appropriately consulted and alternative 
options are considered prior to the production of an updated Agenda Item 10 report 
and that the Legal implications of going ahead as planned are considered by your 
Legal advisor’s.

Below sets out why we believe that should postponement be denied by yourselves, that the 
Medway Council will be acting outside of the requirements and precedents set within the 
Law.

Golf in decline and Consultation with Golf England

The Petition Response from Medway Council dated 23rd February states that England Golf 
and Sports England have been consulted.  To date, from the evidence provided by Medway 
Council it appears that the objectives for Sports England and England Golf were the broader 
picture of Leisure facilities across Medway.  There is no evidence to suggest that either 
parties considered the impact of the closure of Deangate Ridge golf course in isolation prior 
to any other new offerings being approved, funded, built, commissioned and handed over to 
the public.  We have it on good authority (evidence can be provided), that England Golf as 
the National Governing Body were NOT consulted with regards to a potential closure of 
Deangate Ridge in isolation.  Medway Council chose not to liaise with them as part of the 
Agenda Item 10 study.  Medway Council reporting and feedback to us with regards to the 
previous consultation with England Golf has been inaccurate and misleading.  Should Sports
England and England Golf be consulted with regards to the impending closure of Deangate 



without re-provision, it is possible that their response would be very different and any advice 
or feedback that they provide should be included as part of the new Agenda Item 10 report 
and analysis.

Golf Member and Public Consultation on closure of Golf Course

The letter of response issued by Medway Council to the submission of our Petition dated 
23rd February 2018 states the following:

There was no legal duty to Consult on the proposed closure of Deangate Ridge Golf Course.

No legitimate expectation of consultation can have existed since the Council did not promise
to Consult and there is no established practice that all Cabinet decisions about the closure 
of facilities will involve consultation.  

The Cabinet decision, to no longer operate a Council golf course at Deangate Ridge with 
effect from 31st March does not preclude options for the future of golf provision being 
presented by interested parties, as part of the Local Plan consultation process.

I will address the third paragraph first.  This statement clearly demonstrates why ANY 
discussions, consultation and engagement with regards to the Closure of Deangate should 
have been part of the Medway Plan Consultation process and not by Cabinet as an isolated 
decision without Consultation prior to this date.  The closure of ANY business is highly 
detrimental to it’s future success.  To review and make a decision prior to the Medway Plan 
Consultation period has completed is clearly inappropriate and aimed at removing Deangate 
Ridge functioning as a Golf Course from the Medway Plan Consultation discussions.  Whilst 
we appreciate that we can ‘openly discuss’ re-opening Deangate Ridge as part of the 
Medway Plan Consultation, we fear that by this time the damage will be done and there will 
not be a business (going concern) to save – this will further reduce options (which should 
have been considered already by Medway) for an external provider taking over the 
management as the business will no longer be operational.  Any offers from external 
providers following closure would not reflect the financial viability of a ‘going concern’ and 
any closure would put the site and buildings at risk of vandalism or dilapidation.  This would 
also have a detrimental effect on the financial viability of an option for a community bid under
the Localism Act and reduce the rights of the public under the Act.  

The first and second paragraphs of the Medway Officer response are of grave concern.  We 
have repeatedly been informed at O&S, by the Monitoring Officer and by Officers of the 
Council that Medway Council have no legal duty to Consult.  Whilst it forms part of the 
Medway Constitution we are informed that this is not mandatory nor obligatory.

WE REFUTE THIS – MEDWAY COUNCIL AND THE CABINET HAD A DUTY OF 
FAIRNESS TO CONSULT UNDER COMMON AND PUBLIC LAW IN THIS INSTANCE – 
MEDWAY COUNCIL OFFICERS AND THE CABINET WERE AWARE OF THE PUBLIC 
INTEREST YET CHOSE TO MOVE FORWARD WITHOUT CONSULTATION AND 
REFUSED/ IGNORED REQUESTS BY US THE PETITIONERS FOR POSTPONEMENT 
UNTIL CONSULTATION AND A FULL OPTIONS ANALYSIS HAD BEEN CARRIED OUT.

The English courts have in recent decades recognised a common law duty to consult as an 
aspect of the duty of fairness. It was the subject of a comprehensive treatment by the 
Supreme Court in R. (  Moseley  ) v. London Borough of   Haringey  , [2014] UKSC 56 and is 
supported by legal precedent of the many subsequent legal cases.

The public law duty to consult is one aspect of the principle that public authorities should 
exercise fairness in the exercise of their functions.

http://www.bailii.org/uk/cases/UKSC/2014/56.html
http://www.bailii.org/uk/cases/UKSC/2014/56.html
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Both the Cabinet Office Principles for Consultation and recent case law have emphasised 
that consultation requirements will vary from one context to another and should be assessed
on an individual basis.  At no time have Medway Council demonstrated ‘Fairness’ or given 
acceptable reasons as to why they chose NOT to consult.  They have not demonstrated how
they assessed that consultation was not appropriate or not required as part of the Deangate 
decision making process.

A duty of consultation exists in circumstances where there is a legitimate expectation of such
consultation, usually arising from an interest which is held to be sufficient to found such an 
expectation, or from some promise or practice of consultation.

Lord Wilson acknowledged that a statute could trigger the duty to consult but suggested that 
“the duty cast by the common law upon a public authority to act fairly” could also do so; in 
either case, the “common law duty of procedural fairness will inform the manner in which the 
consultation should be conducted”.

Three criteria provide a “prescription for fairness”:

1) That consultation must be at a time when proposals are still at a formative stage. 

2) That the proposer must give sufficient reasons for any proposal to permit of intelligent 
consideration and response. 

3)  That adequate time must be given for consideration and response

In the scenario of the Cabinet decision to close Deangate Ridge and lack of Consultation -  

1) The Public and Golf Club Members were given just 5 days notice of the potential closure 
due to the Medway Council applying the Exemption Clause and NO CONSULTATION pre 
dated this or was offered moving forwards.  There was a clear expectation that the public 
would be consulted due to the impending Consultation for the full Medway Plan – which 
incorporates the site of the Deangate Ridge Golf Course.  Closure and a disused site 
creates a very different scenario for discussion than a fully operational golf course.

2) Due to the lack of options and consultation feedback in the Agenda Item 10 Report, 
sufficient reasons and intelligent consideration were not given by the author for 
consideration.

3) There was no consultation therefore adequate time was not given.

A further element emerges from case law, in Lord Wilson’s view.  “the demands of fairness 
are likely to be somewhat higher when an authority contemplates depriving someone of an 
existing benefit or advantage than when the claimant is a bare applicant for a future benefit.

In the Deangate Ridge scenario the Agenda Item 10 report included a feasibility for a future 
sports provision.  Under case law this would be viewed as a ‘future benefit’.  This ‘future 
speculative report and feasibility’ should NOT have been a driver for closure of Deangate 
Ridge – had the Deangate closure analysis included appropriate consultation, the options for
analysis and feedback would have clearly demonstrated that the closure option would be 



depriving many members of the public of all demographics and health status of an existing 
benefit and advantage.  CONSULTATION WAS ESSENTIAL TO ENSURE FAIRNESS.

The Cabinet Office Principles cite as examples of circumstances in which consultation may 
not be appropriate "for minor or technical amendments to regulation or existing policy 
frameworks… or where adequate consultation has taken place at an earlier stage."

Conversely the more serious or significant the impact, the more likely it is that the views and 
concerns of those affected should be consulted upon before a decision is taken.

WHY DID MEDWAY COUNCIL AND CABINET DEEM THE DEANGATE RIDGE CLOSURE
TO BE OF MINOR OR TECHNICAL AMENDMENT?  SURELY THE SIGNIFICANT IMPACT
WAS DEMONSTRATED BY THE 3800 SIGNATORIES OF THE DEANGATE RIDGE 
PETITION AND SHOULD HAVE LEAD TO MEDWAY COUNCIL CONSULTING WITH THE 
GOLF CLUB MEMBERS AND PUBLIC?

Yet again we have to make the Council aware of its own Constitution:

 Core Principle B: B1 Openness as evidence of a failure to carry out due diligence 
and lack of adherence to Corporate Governance:

 Providing clear reasoning and evidence for decisions in both public records and 
explanations to stakeholders and being explicit about the criteria, rationale and 
considerations used. In due course, ensuring that the impact and consequences of 
these decisions are clear.

 Using formal and informal consultation and engagement to determine the most 
appropriate and effective interventions/ courses of action.

Core Principle B3: Engaging with Individual Citizens and Service Users effectively clearly 
outlines the requirements in its entirety for engagement of Key Stakeholders.
Medway Council HAVE NOT on any occasion consulted with the public with regards to 
Deangate Ridge.

Part 4 of Leader and Cabinet Rules – 2.3 Consultation also clearly states that “all reports to
the Cabinet from any member of the Cabinet or an employee on proposals relating to the
budget and policy framework, must contain details of the nature and extent of consultation
with stakeholders and relevant overview and scrutiny committees, and the outcome of that
consultation”. 

As the public are one of the ‘Key Stakeholders’, the lack of consultation and engagement is 
a clear breach of the Councils Code of Corporate Governance and the Councils Constitution
for Leader and Cabinet Rules.

What grounds for urgency lead to the Council and Cabinet to decide that NO 
CONSULTATION would be carried out even though the public and press had alerted them to
the EXTREMELY high level of public interest?  Regardless of whether consultation is non-
mandatory, who made the decision to disregard the public who voted Cabinet into office?  
This question, asked on numerous occasions remains unanswered.

Business Case and Consideration of alternative business models

The Petition response letter from Medway Council states that ‘a balance had to be struck 
between providing ongoing subsidy to the golf course, while alternative business models 
were explored with no guarantee they would generate the required improvement in income 
revenue streams et al’’ 



Medway Council have had 7 years to explore options.  In particular, when the Marketing 
Campaigns over the past 4 years were failing, the Council had a DUTY to explore these 
other options and models yet chose not to do so.  

Relevant Case law precludes that on some occasions, “particularly when statute does not 
limit the subject of the requisite consultation to the preferred option, fairness will require that 
interested persons be consulted not only upon the preferred option but also upon arguable 
yet discarded alternative options” . At the same time, “even when the subject of the requisite 
consultation is limited to the preferred option, fairness may nevertheless require passing 
reference to be made to arguable yet discarded alternative options” 

A public body can consult on a single, preferred, option but that is unlikely to be lawful unless
other options are identified and the preferred option explained in a way which allows 
consultees properly to argue in favour of alternatives.  The consulter should not prematurely 
preclude options from consideration.  

Medway Council neither Consulted nor presented alternative options in making their decision
to close Deangate Ridge.  Regardless of the current postponement, any amended Agenda 
Item 10 report presented at the next Cabinet meeting as scheduled WILL NOT INCLUDE 
CONSULTATION AND ANALYSIS OF THE MANY OPTIONS FOR CONSIDERATION NOR 
ALLOW TIME FOR THE PUBLIC OR GOLF COURSE MEMBERS TO ENGAGE 
APPROPRIATELY AND TIMELY WITH THE MEDWAY COUNCIL WITH REGARDS TO 
COMMUNITY OPTIONS UNDER THE LOCALISM ACT.
 
In the case of  R(Medway Council) v Secretary of State for Transport [2002] EWHC 2516 
(Admin) it was procedurally unfair for the Secretary of State to run a consultation process 
concerning the location of airports in the South East over the next 30 years in which he 
excluded Gatwick—as a result, the claimants would lose their only real opportunity to 
present their case for Gatwick, as an alternative solution at a later stage in the decision 
making process.

In the case of Deangate Ridge, Medway Council have removed the opportunity for the Golf 
Club Members or Public to present a case for alternative community options under the 
Localism Act from the decision making process as Medway Council have chosen not to 
Consult AT ALL.

An aspect of reaching a rational and evidence-based decision is taking all relevant factors or
considerations into account. This was made clear by the House of Lords in Anisminic v 
Foreign Compensation Commission [1969] AC 147, but the principle is more simply 
enunciated by Lightman J in R v Director General of Telecommunications, ex parte Cellcom 
Ltd [1999] COD 105:

“The Court may interfere if the Director has taken into account an irrelevant consideration or 
has failed to take into account a relevant consideration”.  

http://www.bailii.org/ew/cases/EWHC/Admin/2002/2516.html
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This does not mean that a decision maker must consider all extraneous material, but it 
should have before it as much information as possible that is relevant to the decision that it 
is about to make. 

In the Supreme Court in Moseley it decided that a consultation concerning a Council Tax 
reduction scheme required Haringey to consult not only on its own proposals, but to provide 
a brief outline of the alternative options the Council had considered and the reasons for their 
rejection. 

In our letter’s of 4th February and 12th February 2018 we clearly demonstrated alternative 
options for consideration.  At the Overview and Scrutiny panel we also demonstrated to both 
members of your Cabinet, the Chair, Monitoring Officer and Officers of the Council (the 
authors of the Agenda Item 10 Report) that consideration should be given to community 
options under the Localism Act.  At no time have we been contacted since Overview and 
Scrutiny to discuss these options or been engaged by Medway Council.  Medway Council 
have chosen to ignore relevant information that should be used as part of this decision 
making process.  As a minimum the outcome of consultation should be reviewed and a full 
options appraisal be carried out of plausible options prior to the Cabinet reviewing any 
further reports relating to Deangate Ridge.

Closure of Deangate ahead of the Medway Plan Consultation Process

The Medway Plan Consultation is currently in progress.  The decision to close Deangate 
Ridge was taken by the Cabinet prior to commencement of this period and the O&S referral 
back to Cabinet will again lead to a decision prior to completion of the Medway Plan 
consultation period.

A public body must not act in bad faith, which is akin to dishonesty (Associated Provincial 
Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223, at 229).

It must act for a proper purpose. Those making public decisions must not have ulterior 
motives and must apply their minds when making decisions for the correct statutory 
objective (Padfield v Minister of Agriculture, Fisheries & Food [1968] AC 997).

Whilst the following is purely speculative, it is hard for the public not to come to the 
conclusion that by the Council issuing the Medway Plan with Deangate Ridge highlighted as 
an option for redevelopment (regardless of whether it is also identified for a Country Park, 
sports options or similar) demonstrates an ulterior motive for rushing the Deangate decision 
through ahead of the commencement of the consultation period.  This combined with the 
decision not to consult either the Golf Club members or the Public with regards to potential 
closure and the other options we believe to be available could be deemed as the Medway 
Council having an improper motive.

An improper motive could consider that the Deangate Closure and omission from the 
Medway Plan consultation in its existing functional capacity (as an operating golf course) 
was:



1) For future re-sale of the site at a profit having removed the existing constraints as the site 
would be no longer in use as a public amenity/ asset?
2) Removing the option to challenge the Closure of Deangate Ridge as an operational golf 
course as part of the Medway Plan consultation period?

In summing up may I again refer to the Legal case of R (Joicey) v Northumberland CC 35. R
(Joicey) v Northumberland CC [2014] EWHC 3657. 

This case concerned the effect of breaches of Requirements to publish information in 
advance of meetings at which decisions are made, and the effect of such breaches.  In the 
Deangate scenario that information would relate to the feedback from consultation and a full 
options appraisal – both excluded from the Agenda Item 10 Report.

The existing Agenda Item 10 Report is NOT compliant.  Any report presented for Cabinet 
next week WILL NOT be compliant.  

We respectfully request that Cabinet Postpone discussions with regards to the 
Closure of Deangate Ridge until appropriate consultation has been carried out (either 
as part of the Medway Plan Consultation or in isolation) and that all plausible options 
be considered including Community options under the Localism Act.  Until such a 
time that an updated compliant report is produced,  Deangate Ridge Golf Course 
should and must remain operational and open.

Whilst I appreciate that you must receive many letters and requests to discuss Council 
matters, due to the short period between the referral back to Cabinet by O&S and the date of
the next Cabinet meeting, I must ask that you personally review the information presented in 
this letter and respond to me prior to the Cabinet meeting of next week.

Yours Sincerely

J K Shorter

Joanne Shorter (nee de la Porte)
On Behalf of the Deangate Ridge petition signatories and the Deangate Community 
Partnership.

CC – Cabinet Members
Deangate petition signatories via Social Media forums
Deangate Community Partnership 
Ward Councillors




